









































suffer as a result of failing to seek earlier intervention, and the lack of unusual circumstances
or good cause.

However, should the Council determine that the motion is timely, it still fails under
the interest and adequacy of representation requirements of Rule 24(a)(2). See Wyo0.R.CIv.
P. 24(a)(2); Am. Family Ins. Co. v. Bowen, 959 P.2d 1199, 1201 (Wyo. 1998).

B. Interest Requirement

A person seeking intervention must have a “significantly protectable interest™ in the
outcome, not just a concern in the outcome or an interest that is contingent or similar to the
interest of any member of the public. See Halliburton Energy Services, Inc. v. Gunter, 2007
WY 151, 96, 167 P.3d 645, 648 (Wyo. 2007). That is, the Sierra Club and PRBRC must
assert a definable and protectable interest in order to intervene. The Sierra Club and PRBRC
assert their interest in this matter is: “to ensure TEGP’s full compliance with its legal
obligations. TEGP’s compliance with the Environmental Quality Act and related regulations
will further Citizens’ interest in protecting the air quality of Wyoming.” Motion 6. These
interests, while laudable, do not belong solely to the Sierra Club and PRBRC, they are
shared by the general public and the DEQ, the agency charged with enforcing the WEQA
and related regulations.

Neither the Sierra Club nor PRBRC were the object of either the DEQ/AQD’s action
that formed the basis for TEGP’s appeal or the EQC’s action dismissing this matter. Neither
the Sierra Club nor PRBRC provided any information in their motion about the purpose or

interests of either of their organizations. Requiring applicants to set forth their interests at
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the outset provides a fair and orderly process to parties and decisionmakers alike to evaluate
the merits of an application. Although the Sierra Club and PRBRC allege their members
have been injured (Motion § 7), neither entity alleged they were seeking to intervene in a
representational capacity on behalf of identifiable injured members. Other than interests
shared by the general public and the DEQ, the Sierra Club and PRBRC’s motion fails to
allege injury, or provide any facts to support any allegation of injury that is specific to their
interests. See Sierra Club v. EPA, 292 F.3d 895 (D.C.Cir. 2002) (dismissed petition for
review of agency rulemaking because Sierra Club failed to demonstrate standing).
Cs Impairment of Interest/Adequacy of Representation

The impairment of interest and adequacy of representation requirements are
intertwined. See Masinter v. Markstein, 2002 WY 64 9 10, 45 P.3d 237 (Wyo. 2002). The
Sierra Club and PRBRC states their purported interest is to assure that TEGP complies with
the law and protect Wyoming’s air quality. Motion §6. The DEQ/AQD’s interest, set out
in statute and regulation, includes enforcing the WEQA and “any rules, regulations, orders,
limitations, standards, requirements or permits adopted, established, or issued thereunder
. WYO. STAT. ANN. § 35-11-109(a)(1); See also WYO.STAT. ANN. §§ 35-11-102 (WEQA
purpose), and, 35-11-201 through -213. By its very nature, a public governmental agency
such as the DEQ represents the public interest. This interest extends to and includes
maintaining and protecting the integrity of the very programs it administers. That the Sierra
Club and PRBRC dislike the outcome does not mean that the DEQ did not vigorously

represent the public interest in this matter.
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PETITION FOR REHEARING

The EQC Rules provide that parties may petition for rehearing. See 4 DEQ Rules Of
Practice and Procedure § 1. However, neither the Sierra Club nor PRBRC has been admitted
as a party. The DEQ declines the Sierra Club and PRBRC’s invitation to address the issue
raised in their Petition for Rehearing at this point in the proceedings, and will defer until
such time as the issue is properly before the Council.

CONCLUSION

Intervention as of right requires timeliness and an unconditional statutory right to
intervene or a right based on interest. The Sierra Club and PRBRC have not met their
burden to demonstrate they are entitled to intervention of right because they do not meet the
requirements.

WHEREFORE, Respondent DEQ/AQD respectfully requests this Council deny
“Citizens’ Motion to Intervene and Petition for Reconsideration and Vacation of EQC Order
Regarding Discontinued Construction of Two Elk Plant.”

RESPECTFULLY SUBMITTED thls &Hay of January, 2008.

o, 5100

NancyE fhr
Sr. Asst. Attorney General

123 Capitol Building

Cheyenne, WY 82002

PH: 307-777-7580

FAX: 307-777-3542

Attorney for Respondent DEQ/AQD
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CERTIFICATE OF SERVICE

[ certify that on this fr& day of January, 2008, a true and correct copy of
RESPONDENT WYOMING DEPARTMENT OF ENVIRONMENTAL QUALITY'S
RESPONSE IN OPPOSITION TO SIERRA CLUB AND PRBRC’S MOTION TO
INTERVENE AND PETITION FOR RECONSIDERATION was served via U.S. Mail,
postage prepaid, addressed as follows:

Reed Zars

Attorney at Law

910 Kearney St.
Laramie, WY 82070

Danielle DiMauro

Rebecca W. Watson

Hogan & Hartson LLP

1200 Seventeenth Street, Suite 1500
Denver, CO 80202

S, 51,

Office oft Attorney General
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